
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of che Petltlon
o f

The Brooklyn Unlon Gas Company

for Redeterninatlon of a Deflclency or Revislon
of a Deternlnatton or Refund of Corporatlon Tax
under Artlcle(s) 9 of the Tax Law for the Years
1 9 7 7  -  1 9 8 1 .

AFFIDAVIT OT MAILING

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of che Scate Tax Coomlsslon, that he/she ls over 18 yearg
of ager ard that on the 20th day of November, 1985, he/she served the wlthio
notlce of Declslon by certlfled nall upon The Brooklyn Unlon Gas Coupany the
petltloner ln the within proceedlng, by enelosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follone:

The Brooklyn Unlon Gas Conpany
195 Montague Street
Brooklyn, New York 11201

aad by deposltlng same enclosed Ln a postpaid properl-y addressed wrapper 10 a
post offLce under the excluslve care and custody of the Unlted Statee Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petitLoner
hereln and thac the address set forth on sald wrapper l-s the last knordn addrese
of the petltLoner.

sworn to before ne thle
20th day of November, 1986.

lster oachg
pursuant co Tax Law sectton L74



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of
o f

Brooklyn Unlon

the Petltlon

Gas ConpanyThe AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revislon
of a DeternlnatLon or Refund of Corporatlon Tax
under Arttcl-e(s) 9 of the Tax Law for the Years
L 9 7 7  -  1 9 8 1 .

State of New York :
Ets .  :

County of Albany :

David Parchuck/Janet M. Snay, beLng duly sworn, depoeeg and saye that
he/she ls an enployee of the State Tax CommissLon, that he/she ls over l8 yeers
of age, and that on the 20th day of November, 1986, he served the wlthio aotlce
of Declslon by certlfied mall upon Charles Klel"n, the representatlve of the
petltlooer ln the wlthtn proceedtng, b]r encl-oslng a true copy thereof tn a
securel-y sealed postpald wrapper addressed as followe:

Charleg Kletn
195 Montague Street
Brookl-yn, NY 11201

and by deposltlng same enclosed ln a postpald properly addressed wrapper tn a
post offlce under the excLusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the represeotaElve
of the petltl"oner hereLn and that the address set forth on sald wrapper Ls the
last known address of the representatlve of the petttloner.

Sworn to before ne thls
20th ilay of November, 1986.

Authorlzed to adnlaister oat
pursuant to Tax Law sectlon L74
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November 20, 1986

The Brooklyn Unlon Gas Compaoy
195 MonEague Street
Brookl-yn, New York 11201

Gentlemen:

Pl-ease take notlce of the Decl"slon of the State Tax Conmlssion enclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnLstratl"ve Level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng Ln court to revlelt an
adverse declslon by the State Tax Commlsslon may be lnstltuted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be co'n-enced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thl.s not,ice.

Inquirles concernlng the conputatlon of tax due or refund allowed Ln accordaoce
wlth thls declsion may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assesgment Revl"en Unlt
Bulldlng ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxtng Bureaufs Representat ive

Petltloner I s Representattve :
Charles Kleln
195 Montague Street
Brooklyn, NY 11201



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

BROOICYN I]NION GAS COMPANY

for RedeterninatLon of a Deflclency or for
Refund of Corporatlon Franschise Tax under
Article 9 of the Tax Law for the Fl-scal Years
Ended December 31, L977 through Decenber 31,
1 9 8 1 .

DECISION

Petitioner, Brooklyn Union Gas Company, 195 Montague Street, Brookllm' New

York 11201, f iLed a pet l t lon for redeternlnat ion of a def ic lency or for refund

of corporation franchlse tax under Artlcle 9 of the Tax Law for the fiscal

years ended Decenber 31, 1977 through December 31, 1981 (Ft le No. 50779).

A hearing was held before Jean Corigllano, Ilearlng Offlcerr at the offlces

of the State Tax Cornmlssion, Two l,,Iorld Trade Center, New Yorkr New York, on

January 31, 1986 at 9:30 A.M. Petltloner appeared by Charles Kl-eln. The Audlt

DLvision appeared by John P. Dugan, Esq. (Anne tr I .  Murphy, Esq.,  of  counsel) .

ISSUES

I. Whether galn realtzed, by petltLoner on the reacqulsitlon of lts own

bonds at discount was lncl-udlbl-e ln lts gross earnlngs pursuant to section 186

of the Tax Law.

II. l ltrether gross income, as deflned by Tax Law S186-a, lncludes only

gross receipts from sales or exchanges, thus excluding galn reallzed by petltloner

upon the reacqulsltion of lts bonds at discount.

III. Whether the Tax Cornurission ls bound by the erroneous oplnion of an

enployee of the Department of Taxation and Finance.
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FINDINGS OF FACT

1. Petltloner, Brooklyn UnLoo Gas Company ('|BUG"), ls a New York corporatl.on

ln the busl.ness of supplying natural gas and related services. Durlng the

perlods under consLderatloa, BUG was subject to the franchlse tax Lnposed on

gas companles by sectlon 186 of the Tax Law and to the tax lmposed on the

furnlshlng of utll ity servLces pur{ruant to sectlon 186-a of the Tax Law.

2. On December 15, 1981, the Audit DlvLsLon Lesued agalnst BUG two

statementg of audLt adJustnent and two notlces of deficLency pursuant to

Art lc le 9, sect lon 186 of the Tax Law, assertLng a tax due of $1,948.35 plus

interest for the perlod ended December 31, L977 an.d a tax due of $4,953.12 plue

interest, for the perl"od ended December 31, L978.

3. The notices of deficLency arose fron the Audlt DLvLsloors deternlnatlon

that proftt tealLzed by BUG on certato bond transactlons lras to be l"ncluded la

computlng the tax on gross earnLngs imposed by SectLon 186 of the Tax Law.

4. Durlng the 1977 and 1978 f iscal-  yeare, BUG real lzed a galn of $920'194.00

on the reacquisltlon of lts own bonds at a dlscount. BUG offered the followlng

illustration of such a transactloo: "For exarnple, BUG reacqulred an 82 bond it

had lssued a t  $100 w l th  a  na turL ty ,p r lce  o f  $100 fo r  $65. . . " .

5. BUG pald the assessed tax plus lnteregtr but subsequently requeated a

letter of lnst,ructlon and l.nterpretatLoo from the Technlcal Servlces Bureau

regarding the discount bond transactions at l"ssue. BUG was advised as follolta:

ItAnounts recelved on the orlglnal leguance of boode are not
recelpts recelved fron che enpLoynent of capltal aod are
not lncludlble aa gross earolngs under Sectlon 186 or gross
l"ncome under Sectl.on 186-a. Amounts pald out ln order to
reacqul"re the bonds are not receLpts. Therefore, l"f an 87
bond whlch was orlglnally lasued for $100 l"s reacquired for
$65, the $35 proflt on the redenptlon of the Bond le not
subJect to tax under elther Sectlon 186 or Sectlon 186-a."
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6. By Letter dated March 10, 1983, BUG requeeEed a credlt on the tax aod

interest paid ln the amounC of $8,883.20 plus statutory int€reet for the fiecal

yeare ended December 31, 1977 and L978. The request was predlcated upon the

Technical Servlces Bureautg letter of Lnstructton and lnterpretatlon.

7. By Letter dated August 26, 1983, the Audit DLvl"slon denled BUGre

reguest, offering the foLlowlng explanatlon:

rrThe Audlt Dlvlslon contends, the galo reallzed fron the retlrement
of bonds at a tdlgcountr constltutee tgroea earnings frorn all aources
within thls state. I

Any amount glveo for the cancellatioo of a cootractual Llablllty le
an employnent of capltal. The amount orLginally recelved whlch ls ln
excess of the conslderatlon actually paid to cancel the debt, le a
receipt frorn the enploynent of capLtal-.rf

8.  For the f lscal  years ended Deceuber 31, L979,1980 and 1981, BUG

rePorted the galn reallzed on reacqulred bonds on tts Report of Groee locome

fll-ed Ln compllance with sectlon 186-a of the Tax taw, paylng a ta:( on this

gain of $104,734.46. 0n or about February 28, 1983, BUG f l ted a cl-aln for

refund of the tax paidr agaln predicatlng lts clalu on the TechnLcal Servlcee

Bureau letrer.

9. By letter dated August 25, 1983, the Audlt Dl"visLon denied BUGte clalm

on the grouad that gal"n reallzed from the retirement of bonds at a dlecount la

lncludible ln che deflnltlon of gross lncome fouad Ln sectlon 186-a of the Tax

Law.

10, The l"llustratlon quoted ln Flndlng of Fact rf4rr w's the oaLy lnfornatloo

BUG offered regardlng the bond transactl"ons at lssue.

CONCLUSIONS OF LAI.I

A. That sectlon 186 of the Tax Law imposes a franchLse tax upon every

corporatlon, Jol.nt-stock company or aseocLatlon forned for or princlpally

engaged 1o the busl.negs of supplying water, steam or gas ttfor the prlvllege of
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exerclsing lts corporate franchlse or carryLog on lts busloees in such corporate

or organlzed capaclty tn thl"s state" (Tax Law 5186). The tax lnposed conslsts

of two parts, a grose earnlngs tax and ao excess dlvldends tax. Only the grosg

earnLngs tax ls perttnent to the lssues ralsed by BUG. In lts orlglaal form'

sectLon 186 provtded for a franchlse tax upon varlous types of utll l"ty coupanlee

meagured by thelr "gross earnLngs fron all sourcea wlthln thls state.rt ln

lnterpretlng the statute, the AppeLLate Dlvlslon held ln 1906 that ln order to

arrlve at gross earnlngs, the cost of ratr materlals used ia produclng the

utlllty servlce had to be deducted from the companyts gross recelpte (People ex

rel. Brooklyn Unloo Gae Co. v. Morgao, LL4 App Div 266). In 1907, the leglslature

amended sectlon 186 by addlng the followlng defloltlon: 'rThe term 'grosa

earnlngst as ueed ln thls section ueans alL receLpts frou the enploynent of

capltal wLthout any deductlon" (L 1907, ch 734, S 3). Shortly thereafter' the

Court of Appeala, conatruLng the new amendment, found that lte purpose wag ttto

enlarge the scope of the franchlse tax by lncludLng a1-1 moneys that nere

recelved as products of all uges of corporate capital, twlthout any deductloor'f

(People ex rel .  Westchester L{ght Co. v.  Gaug, 199 NY 147, 149).  Almoet sixty

years later, the Court held that the ameodueot dld oor contenplate a eubstitutlon

of "groes receiptstr for ttgross earnlngstt as the basie for taxatlon; rather Lt

"mereLy sought to incLude lln gross earnlngs]... that portioo of rgroea earnluge'

whlch represents the femploynent of capltalt to manufacturer dlstrlbute and

sell varlous publlc utll lty servl.ceg" (!!Ctter of Congolldated Edlson Co. v. State

Tax Conmn. ,  24  NY2d 114,119) .

B. That BUG realized a profit when lt reacquLred lts own obllgatlons et

less than their lgsue vaLue, and that proflt lras properly lncluded ln lts grose

earnlngs pursuant to sectLon 186 of the Tax Law. Contrary to lts assertloo'
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the fact that BUG ls not an lnvestment coupany does not mean that floanclag

actlvlty whlch l"t undertakes Ln furtherance of lts publlc utlllty bueloese is

not the emplo;rnent of capital. Extenslve and sustained investment activltleg

in New York by corporat,tons lrhose purpoees encompass lnvestment ln re1atlon to

thelr buslness have been heLd subJect to the corporation franchl"se tax becauee

these corporatlons are enploylng assete Ln New York through Lnveetment actlvlty

(Anerlcao TeL & Tel Co. v. State Tax Conmn., 61 NY2d 393,401-402). Ioaemuch as

BUG has not asserted otherwise, lt l"s concluded that BUG lgeued bonde 1o order

to fLnance l"ts prinary actlvltles aa a publlc utlllty company. The amount BUG

recelved upon the lsguance of lte bonds nas not eubJect to the gross earnlnge

t,ax because the tssuance of bonds doee not requlre enploynent of capltal and

does not reeult Ln earnlngs. Howeverr BUG dld enploy capl"tal whea lt uged

corporate capltal to cancel a pre-exletlng L1ab111ty; moreover, l"t recelved

earnl.ngs, or lncome, from the transactlon easlly quantlfiable 1o monetary

terms, as lts own lLlustratlon demonstrateg. ThLs recognitlon of earntngs

certal"nl-y satlsfLed the statutory deflnLtlon of "gross earnlngs". Furthermore'

wlthout suggestlng that "gross earnloga" under Tax Law $185 ls the equlvalent

of Federal taxable l"ncomer lt ls noted that the Audit DlvlgLonrs treatment of

the gal"n realLzed by BUG on lts dLscount bond transactlons La conslstent with

Federal tax law where lt has long been recognlzed that a solvent corPorate

debtor realLzee lncome when lt purchases lts obllgations at less thaa face

value (see, e.g.r  United States v.  Klrby Lunber Co.r 284 US 1; Tennegsee Coosol.

Codl Co. v. Commr. of Internal Revenue, L45 F2d 631; Central Paper Co. v. Gomr.

o f  In te rna l  Revenue,  158 F2d 131;  Treas .  Reg.  S  f .6L-L2 ta l ) .

C. That sectlon 186-a of the Tax Law levLes upon utLllty corporatlons

subJect to the supervlsion of the Department of PubLlc Servtce a tax equal to
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three perceot of the corporatLonts gross lncome. Groeg lncome ag deflned ln

Tax Law $186-a(2)(c) conststs of the foLLowlng elements:

1. recelpts fron any gale made or servlce rendered for ultlnate
use or consumption by the purchaser ln thle state;

2, prof l ts fron the sale of securl t ies;

3. proflte from the sale of real property;

4, proflt from the sale of personal proPerty (other than
lnventory);

5. receipts from interest, dlvldends, and royaltlee derived
from sourcee lrlthLn thls state; and

6. 'rproflte from any transactl.oo (except sales for resale aod
rentals) withl.n thls state whatsoever".

The broad language of the statute bellee BUGrs contentton that sectlon

186-a taxes only gross receipts arlslng from sales and exchanges. The statute

taxes the proflts from any utlllty traosaction, except gales for resale and

rental, wlthln New York State. BUG reallzed a proflt when lt reacqutred lte

own obllgatlons at less than thelr lssue value, and that proflt wae lncludtble

ln Lts gross income pursuant to Tax Law $186-a.

D. That the Tax Law provides a mechanlsn by which a pefsoo nay petltlon

the Tax Co .'rlssion for an advlsory oploLoo blndl"ng upon the Comlaelon wl.th

respect to the person to whon such oplnlon ls rendered (Tax Law $171[24]). BUG

dld not avall ltself of thls procedure; rather, lt requested and recelved a

letter of Interpretation and Instruction. The letter mereLy statea the erroneous

oplnloo of an employee of the Department of TaxatLon and Flnance and has no

blndlng effect upon the State Tax Conrmlsslon (see In the Matter of Ellen Cubbln

d/b/a Jerlcho Sandwlch Shop' State Tax Comlssloo, January 10' 1986; cf.

UnLted BLock Co.,  Inc. v.  HelverLng, I23 Fzd 704, 706).



E.

denlals

DATED:

-7 -

That the petttlon of Brookl-yn Unlon Gas Compaoy ls deaLed,

of petitlonerts clalms for refund or credtt are suataLned.

Albanyr New York STATE TN( COMMISSION

and the

N0\/ 2 0 1s86
PRESIDENT


